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CARES Act Update

On Friday, April 24, 2020, the Paycheck Protection Program and Health Care Enhancement Act, which amends the
Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”) was signed into law. The relief package includes:

 A $310 billion increase in funding for the Paycheck Protection Program (“PPP”)

 An additional $10 billion to the Small Business Administration (the “SBA”) to provide emergency grants of up to
$10,000 under the Economic Injury Disaster Loan (“EIDL”) program

 An additional $50 billion for the SBA to provide EIDL emergency loans

 $75 billion in funding for hospitals and $25 billion for testing.

The Act did not amend any provisions of the CARES Act related to the PPP and the EIDL programs, other than
increasing funding and allocating a percentage of the funds to smaller banks. There is no new application and most
lenders are not requiring borrowers to reapply if they previously submitted an application, but applicants should
confirm their application status with their lender.
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CARES Act Update, cont.

PPP loans remain forgivable provided certain conditions are met. However, following news that certain publicly
traded or high revenue companies received PPP loans, the SBA released new guidance in Frequently Asked Questions
that includes the following:

 A reminder to applicants and borrowers that the PPP loan application includes a good faith self-certification
(made under penalty of perjury) that “current economic uncertainty makes this loan request necessary to
support the ongoing operations of the Applicant”

 A clarification that certain businesses likely do not qualify for PPP loans: (i) businesses that have “other sources
of liquidity sufficient to support their ongoing operations in a manner that is not significantly detrimental to the
business,” and (ii) public companies “with substantial market value and access to capital markets,”; and

 A confirmation that each PPP borrower should be “prepared to demonstrate to the SBA, upon request, the basis
for its good faith certification.”

This FAQ change should not impact the economic uncertainty analysis for most applicants, but all applicants should
review and document their reasoning for making the required certification as it will likely be required as part of the
loan forgiveness documentation.
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Frequently Asked Questions
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Possible Reductions to Forgiven AmountPotential Forgiveness for Amounts Spent On

 Payments of any compensation to employees (salary, 
wages, commission or similar compensation)  including 
severance and qualified leave. 

 Payment required for group health benefits (including 
insurance premiums) and retirement benefits

 Rent on leases in force before 2/15/20

 Interest on mortgages incurred before 2/15/20 on real 
estate and personal property

 Reduction in headcount based on the average number of 
FTE employees per month for the 8-week period 
compared to either 2/15-/6/30/19 OR 1/1-2/29/20

 Reduction in wages for any employee wages reduced by 
more than 25% compared to prior year

 Qualified sick leave wages or qualified family leave wages 
for which a credit is allowed under the Families First 
Coronavirus Response Act

 EIDL Advance (up to $10,000)

 8-week period starts with date of initial loan disbursement
 Not all forgiven expenses are treated equally
 Payroll costs portion (including health care and retirement) must be at least 75% of the amount spent 
 Other qualified expenses cannot be more than 25% of the amount spent
 It is not clear but assumed that it is based on expenses paid (not accrued) during the 8-week period

1 Which items are considered forgivable under the PPP?
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2 How will excess wages of an employee over $100,000 annually be 
calculated during the eight weeks? 

 Forgiveness is limited to the equivalent of $100,000 annual salary over the 
8-week period:  

 $100,000 / 52 weeks = $1923.07 x 8 weeks = $15,384

 This is the maximum gross compensation that will be considered for 
forgiveness for each employee
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3 What are some practical considerations for loan forgiveness?

Are there are any “hidden” obligations attached to the receipt of federal 
funds?

 Maintain headcount and salaries 
(to the extent it does not adversely impact your business down the road)

 Pay accrued bonuses
 Renegotiate rent deferrals to later in the year 
 Pay in 401K and other retirement matching contributions
 Make interest only payments if your lender deferred loan payments on 

mortgage
 Faith-based organizations and independent schools should be aware of 

non-discrimination requirements that attach to receipt of federal funds
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4 How can I prepare for loan forgiveness documentation?

 Start tracking eligible expenses at the time of loan disbursement
 Gather copies of lease agreements, mortgage docs and evidence of 

utility services in place as of 2/15/20

 Save evidence of payments, payroll reports, bank statements, check 
copies

 Decide if you want to keep a separate bank account 
(there are no requirements under the law for a dedicated bank account or general ledger 
accounts)
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5 If my PPP loan is not forgiven, when do I have to start making payments?

 No payments for 6 months
 2-year term
 1% interest begins accruing at the time of loan disbursement
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6 What other relief programs can I participate in if I receive a PPP Loan?

 You can opt in to CARES Social Security Tax Deferral (6.2% of taxable 
wages) while you wait for notice on your PPP Loan Forgiveness. 
 Once you receive PPP Loan Forgiveness, you cannot continue to defer taxes

 Your payroll company will stop collecting the employer portion of your Social    
Security taxes until Dec 31, 2020 or until you receive loan forgiveness

 50% of the deferred amount is due by 12/31/21 and the other 50% is due by 12/31/22

 You cannot participate in the employee retention tax credit if you 
participate in PPP

 You can receive EIDL and other SBA loans 
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7 What are my options for carrying back a Net Operating Loss?

 For losses incurred in 2018, 2019, and 2020 NOLs can be carried back 5 
years

 For losses arising in 2018 and 2019 forms 1045 and 1139 can be filed to 
claim the NOL carryback and have the IRS process the refund in 90 days.

 The IRS extended the filing for the 2018 form to 6/30/20.
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8 What type of documentation should you ask for, and can you ask for, 
when an employee seeks paid leave under the FFCRA?

 Documentation is always a best practice, but FFCRA and IRS regulations are also clear that eligibility 
for leave must be properly documented to utilize available tax credits

 Employers must maintain the following records
 The name of the employee taking leave;
 The date(s) for which leave is requested and provided;
 A statement from the employee of the FFCRA eligible reason for which leave is taken that 

includes
• for some forms of leave, the employer can require additional information to substantiate that reason 

as set out in the FFCRA regulations
 A statement that the employee is unable to work or telework because of the FFCRA eligible 

reason

 Employers can also request return to work documentation; however, the CDC recommends that 
employers be flexible on this requirement because of limited healthcare system capacity 
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9 What should employers be focused on as safer-at-home orders are lifted 
and employees begin to return to work?

 Preparation of the workplace(s) for reopening
 Determination of who should return and when
 Updating policies
 Workplace controls to minimize infections in accordance with OSHA and 

CDC guidance
 worker hygiene
 personal protective equipment
 increased environmental cleaning
 elimination or discouraged use of shared workspaces
 social distancing measures that may impact how work is done

 Potential spikes in FFCRA leave usage that may impact business continuity
 for example, employees who were managing children at home while teleworking 

may need to utilize leave if required to report back to the office
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Questions?
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